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SUBJECT: Retailer Eligibility – Restaurants 
 
Legislation:  Food and Nutrition Act of 2008, Sections 3 and 9 
 
Regulations: 7 CFR §§ 271.2 (definition of “retail food store”) and 278.1(b)(1)(iv) 
 
Rule: (FINAL) “Enhancing Retailer Standards in the Supplemental  

Nutrition Assistance Program (SNAP)” published on December 15, 
2016,  
at 81 FR 90675 

 
(PROPOSED) “Enhancing Retailer Standards in the Supplemental 
Nutrition Assistance Program (SNAP)” published on February 17, 2016, 
at 81 FR 8015 

  
IMPLEMENTATION DATE:  April 20, 2018 
 
OVERVIEW:  This memorandum clarifies policy related to the implementation of the 
final rule, “Enhancing Retailer Standards in the Supplemental Nutrition Assistance 
Program (SNAP),” which amended SNAP regulations, at 7 CFR §§ 271.2 and 
278.1(b)(1)(iv), related to firms that are ineligible to be SNAP authorized because 
they are restaurants.  Previously, FNS considered as restaurants firms with more than 
50 percent of their total gross sales from hot or cold prepared foods not intended for 
home preparation and/or home consumption (including prepared foods consumed on 
the premises or sold for carryout).  This is known as the “Restaurant Threshold.”   
 
The final rule added “foods cooked or heated on-site by the retailer before or after 
purchase” to the types of sales that must be counted when determining whether a firm 
exceeds the Restaurant Threshold.  Firms may be required to submit documentation to 
FNS to demonstrate they do not exceed the Restaurant Threshold per 7 CFR § 278.1(b).  
Firms that exceed the Restaurant Threshold are denied authorization or, if already 
authorized, withdrawn from SNAP, under 7 CFR §§ 271.2 and 278.1(b)(1)(iv).  Currently 
participating firms that fail to submit this documentation, or that submit inadequate 
documentation, will be withdrawn from the program under 7 CFR §§ 278.1(b) and (m)(2). 
 
This revision of the memorandum reflects updates and provides technical 
corrections based on operational experiences since the original memorandum was 
implemented on October 16, 2017. 
 
NOTE: Firms that exceed the Restaurant Threshold are considered 
restaurants, and must be denied SNAP authorization and/or withdrawn from 
the Program (if currently authorized).   
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https://www.ecfr.gov/cgi-bin/text-idx?SID=43d276a39ccf661be205ec04424de558&mc=true&node=se7.4.271_12&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=43d276a39ccf661be205ec04424de558&mc=true&node=pt7.4.278&rgn=div5%20-%20se7.4.278_11#se7.4.278_11
https://www.gpo.gov/fdsys/pkg/FR-2016-12-15/pdf/2016-29837.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-02-17/pdf/2016-03006.pdf
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CLARIFICATION:  Prior to the final rule, FNS considered as restaurants firms with 
more than 50 percent of their total gross sales from hot and/or cold prepared foods not 
intended for home preparation or home consumption (including prepared foods consumed 
on the premises or sold for carryout).  This is known as the “Restaurant Threshold.”  
Firms that exceeded the Restaurant Threshold were prohibited from becoming SNAP 
authorized.  
 
However, SNAP regulations previously did not address firms that sold cold food and 
heated it after sale.  These firms are often referred to as using the “you buy, we fry” 
business model, though foods might be cooked or heated by any method (e.g., baking, 
grilling) at such firms.  Contrary to the spirit of SNAP regulations, this omission allowed 
such firms to become authorized, if they met all other eligibility criteria.  The final rule 
prevented such firms from becoming or remaining authorized. 
 
Specifically, the final rule added “foods cooked or heated on-site by the firm before or 
after purchase” to the types of food that must be counted when determining whether a 
firm exceeds the Restaurant Threshold.  The final rule did not change the requirement 
that prepared foods be counted towards the Restaurant Threshold (see above). 
 
FNS will request sales documentation from firms that appear to be restaurants.  This 
information is necessary for FNS to determine if a firm exceeds the Restaurant Threshold.  
Failure to submit this requested information, or submission of inadequate information may 
result in withdrawal from SNAP for currently participating firms, while newly applying 
firms’ applications may be withdrawn from further processing.  If the firm submits sales 
documentation and this documentation shows that the firm’s sales exceed the Restaurant 
Threshold, the firm will be denied authorization or withdrawn from SNAP under 
7 CFR § 278.1(b)(1)(iv).  Likewise, any firm that self-identifies as a restaurant will be 
denied or withdrawn from SNAP under 7 CFR § 278.1(b)(1)(iv). 
 
It should be noted that while program regulations, at 7 CFR § 278.1(b)(6), permit FNS to 
authorize certain firms that do not meet Criterion A or Criterion B if the firm is located in 
an area with significantly limited access to food, this flexibility is not available to 
restaurants, which are ineligible regardless of location, per 7 CFR § 278.1(b)(1)(iv). 
 
For additional information regarding heated and prepared foods, please see RPMD Policy 
Memorandum 2017-02.  If you have questions regarding this memorandum, please 
contact the Retailer Management and Issuance Branch at RPMDHQ-
WEB@fns.usda.gov. 
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Director 
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